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§240.5 Definition of competing cus-
tomers.

Competing customers are all businesses
that compete in the resale of the sell-
er’s products of like grade and quality
at the same functional level of dis-
tribution regardless of whether they
purchase directly from the seller or
through some intermediary.

Example 1: Manufacturer A, located in Wis-
consin and distributing shoes nationally,
sells shoes to three competing retailers that
sell only in the Roanoke, Virginia area. Man-
ufacturer A has no other customers selling
in Roanoke or its vicinity. If Manufacturer A
offers its promotion to one Roanoke cus-
tomer, it should include all three, but it can
limit the promotion to them. The trade area
should be drawn to include retailers who
compete.

Example 2: A national seller has direct-buy-
ing retailing customers reselling exclusively
within the Baltimore area, and other cus-
tomers within the area purchasing through
wholesalers. The seller may lawfully engage
in a promotional campaign confined to the
Baltimore area, provided that it affords all
of its retailing customers within the area the
opportunity to participate, including those
that purchase through wholesalers.

Example 3: B manufactures and sells a
brand of laundry detergent for home use. In
one metropolitan area, B’s detergent is sold
by a grocery store and a discount depart-
ment store. If these stores compete with
each other, any allowance, service or facility
that B makes available to the grocery store
should also be made available on proportion-
ally equal terms to the discount department
store.

§240.6 Interstate commerce.

The term ‘‘interstate commerce’ has
not been precisely defined in the stat-
ute. In general, if there is any part of
a business which is not wholly within
one state (for example, sales or deliv-
eries of products, their subsequent dis-
tribution or purchase, or delivery of
supplies or raw materials), the business
may be subject to sections 2(d) and 2(e)
of the Act. (The commerce standard for
sections 2(d) and (e) is at least as inclu-
sive as the commerce standard for sec-
tion 2(a).) Sales or promotional offers
within the District of Columbia and
most United States possessions are
also covered by the Act.

§240.7 Services or facilities.

The terms ‘‘services’ and ‘‘facilities”
have not been exactly defined by the

§240.8

statute or in decisions. One require-
ment, however, is that the services or
facilities be used primarily to promote
the resale of the seller’s product by the
customer. Services or facilities that re-
late primarily to the original sale are
covered by section 2(a). The following
list provides some examples—the list is
not exhaustive—of promotional serv-
ices and facilities covered by sections
2(d) and (e):

Cooperative advertising;

Handbills;

Demonstrators and demonstrations;

Catalogues;

Cabinets;

Displays;

Prizes or merchandise for conducting pro-
motional contests;

Special packaging, or package sizes; and

Online advertising.

Example 1: A seller offers a supermarket
chain an allowance of $500 per store to stock
a new packaged food product and find space
for it on the supermarket’s shelves and a fur-
ther allowance of $300 per store for place-
ment of the new product on prime display
space, an aisle endcap. The $500 allowance re-
lates primarily to the initial sale of the
product to the supermarket chain, and there-
fore should be assessed under section 2(a) of
the Act. In contrast, the $300 allowance for
endcap display relates primarily to the re-
sale of the product by the supermarket
chain, and therefore should be assessed under
section 2(d).

Example 2: During the Halloween season, a
seller of multi-packs of individually wrapped
candy bars offers to provide those multi-
packs to retailers in Halloween-themed
packaging. The primary purpose of the spe-
cial packaging is to promote customers’ re-
sale of the candy bars. Therefore, the special
packaging is a promotional service or facil-
ity covered by section 2(d) or 2(e) of the Act.

Example 3: A seller of liquid laundry deter-
gent ordinarily packages its detergent in
containers having a circular footprint. A
customer asks the seller to furnish the deter-
gent to it in special packaging having a
square footprint, so that the customer can
more efficiently warehouse and transship the
detergent. Because the purpose of the special
packaging is primarily to promote the origi-
nal sale of the detergent to the customer and
not its resale by the customer, the special
packaging is not a promotional service or fa-
cility covered by section 2(d) or 2(e) of the
Act.

§240.8 Need for a plan.

A seller who makes payments or fur-
nishes services that come under the
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